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The first applicant says that he is a national
of Burundi, by which |I assune that he neans that he is a
citizen of that country and is not, at the sane tine, a
South African citizen. He thus falls within the definition
of an “alien” for the purposes of the Aliens Control Act,
No. 96 of 1991. He is an electrical engineer, having
qualified as such in 2001 at the Cape Teckni kon. He is 30
years of age. In 1997 he fled from Burundi so as to escape
fromthe escalating ethnic conflict there. H s father was
subsequently killed, and his nother is a refugee in
Nai robi, Kenya. In August, 1997 he was recognized as a
refugee by the South African authorities and granted
asylum in the Republic of South Africa. He 1is in
possession of a certificate dated the 13'" February, 2001
affording himformal recognition of his refugee status and
granting him asylum in this country. The certificate was
issued to him by the second respondent in terns of sec.
24(3)(a) of the Refugees Act, No. 130 of 1998. The
validity of this certificate, we are told, has been
extended until GCctober, 2003. Having been continuously
resident in the Republic of South Africa for nore than
five years, he is now desirous of applying in ternms of
sec. 25 of the Aliens Control Act for an inmmgration

permt, with a view to taking up permanent residence here.



Sec. 27 of the Refugees Act provides, in its

rel evant parts, as foll ows:

“A refugee —

(a) ...... ;

(c) is entitled to apply for an inmgration
permt in terns of the Aliens Control Act,
1991, after five years’ cont i nuous
residence in the Republic from the date on
which he or she was granted asylum if the
Standing Commttee certifies t hat he or she
will remain a refugee indefinitely;”

The Standing Commttee referred to is that established by

sec. 9 of the Act. Its full nomenclature is the Standing

Commttee for Refugee Affairs. For the sake of brevity
and convenience | shall refer to it herein as “the
commttee”.

On the 20'" Septenber, 2002 the first applicant’s
attorneys wote a letter to the commttee requesting, on
his behalf, that he be granted a certificate under sec.
27(c) of the Refugees Act to the effect that he wll
remain a refugee indefinitely. The request was notivated

in the letter, and extracts of recent reports were



encl osed as substantiation of the high |evel of violence
still prevalent in Burundi. There was no response
what soever from the committee to this letter. Nor did a
witten remnder dated the 15'" Cctober, 2002 elicit any
answer. As at the 23" Decenber, 2002, when the first
applicant deposed to his founding affidavit in this
matter, there had still been no response. In his opposing
affidavit deposed to on the 13'" February, 2003 on behal f
of first respondent, the Mnister of Hone Affairs, one
M D. Tlhonelang, who is apparently a director of the
Departnment of Home Affairs, conplains that the first
applicant is “expecting the inpossible”. Wy it should
have been inpossible for the commttee to respond in any
way to the first applicant’s request for nore than three
mont hs, and why, instead, it ignored him conpletely, he
does not satisfactorily explain. | would have thought
that, if nothing else, a sinple acknowl edgnent of receipt
of the request coupled, perhaps, with an indication of the
time which would probably be required to process the
request would not have been beyond the call of common
courtesy, and would certainly have been within the bounds
of possibility for an organ of state. However, be that as
it may: nothing turns on this discourtesy save that it

reflects the attitude of the departnment and its servants



to the first applicant and his |legal representative, which

attitude will beconme relevant later in this judgnent.

Having been unsuccessful in eliciting any
response from the conmttee, the first applicant |aunched
the present application as a matter of urgency on the 24"

Decenber, 2002. He says the urgency lies in two areas.

First, his personal and professional Ilife is
bei ng conprom sed by the delay: thus, as a refugee, he is
unable to obtain a loan froma bank so as to enable himto

acquire a notor vehicle, which he needs for his work.

Secondly, the application attacks the |egitimacy
of menmbers of the commttee and seeks the setting aside of
their appointnment as such. This is a situation, the first
applicant says, which nust be renedied as soon as
possi bl e, because the respondents thenselves require to
know whether their acts are lawful for the proper
adm nistration of the Refugees Act. Thus the natter is
probably nore urgent for the respondents than it is for

him the first applicant says.



In their opposing affidavits it was contended on
behal f of the respondents that the matter |acked ur gency,
and that the application should be dismssed on that
ground alone. | disagree, for the reasons nentioned by the
first applicant in his founding affidavit. M. Kekana, who
appears for the respondents, did not persist with this
contention in argunent, and | think wisely. | find that
the matter is sufficiently urgent to warrant its being

dealt with without further delay.

The first appl i cant is joined in these
proceedi ngs by the Cape Town Refugee Centre as the second
applicant. The latter has an interest in the decisions of
the conmttee inasnuch as one of its objectives is to
espouse the rights of refugees and asylum-seekers in this

country.

The first and second respondents are
respectively, the Mnister and the Director -General of the
Departnment of Honme Affairs. The first respondent is
responsible for the admnistration of the Refugees Act.
The third, fourth and fifth respondents are all nenbers of

the commttee. The sixth respondent is its chairperson.



She is probably the same person as the fourt h respondent.

Al'l the respondents oppose the application.

The principal relief sought by the applicants is

fornmul ated as follows in their notice of notion:

“An order: -

4.2

Declaring the decision by the first
respondent to appoint, in terns of sec.
10(2) of the Refugees Act, 130 of 1998 (the
Ref ugees Act), the nenbers of the Standing
Commttee for Refugee Affairs, established
in terns of Section 9(1) of the Refugees
Act, to be unlawful, as being ultra vires

and inconsistent with the Constitution of
the Republic of South Africa Act, 108 of
1996 and invalid (“the appointnent”);

Revi ewi ng and setting asi de t he
appoi nt ment ;

Declaring that first applicant is entitled
to apply for an immgration permt in terns
of the Aliens Control Act, 96 of 1991
alternatively the Immgration Act, No. 13
of 2000 (sic: 2002).

Ordering second respondent to accept and
process any application for per manent
resi dence nmade by first applicant.

Directing t hat t he costs of this
application be bor ne by t he first
respondent and any other respondent who



opposes the relief sought in prayers 2, 3
and 4 above.”

During the course of his argunent M. Katz, who appears
for the applicants, handed in a draft order in ternms of
which the relief prayed in paragraphs 2, 3 and 4.1 of the
notice of notion was slightly anmended. Prayer 4.2 is not

bei ng proceeded with.

The relief sought in prayers 2 and 3 above is
based on secs. 9 and 10 of the Refugees Act. These

sections read:

“9. Standing Committee for Refugee Affairs -

(1) There is hereby established a Standing
Committee for Refugee Affairs.

(2) The Standing Commttee nust function
wi t hout any bias and nust be i ndependent.

(3) The headquarters of the Standing Conmittee
must be determ ned by the Mnister.

10. Conposition of Standi ng Committee —

(1) The Standing Conmittee nust consist of -
(a) a chairperson; and

(b) such nunber of other nenbers as the
M nister may determ ne, having regard



(2)

(3)

(4)

In section 11

set out.

I nter

“(d)

(e)

(f)

to the likely volune of work to be
performed by the Commttee.

The chairperson and other nenbers of the
St andi ng Conmittee nust be appointed by the
M ni ster W th due regard to their
experience, qualifications and expertise,
as well as their ability to perform the
functions of their office properly.

A person nmay not be appointed as a nenber
of the Standing Conmittee if he or she -
(a) is not a South African citizen;

(b) has been sentenced to inprisonment

without the option of a fine during
t he preceding four years.

At | east one of the nenbers of the Standing
Committee nust be legally qualified.”

the powers and duties of the commttee are

alia, it -
must advise the Mnister or Drector -
General on any matter referred to it by
the Mnister or Director-General;
must review decisions by Refugee Status
Determination O ficers in respect of
mani festly unfounded applications;
must decide any matter of law referred to

it by a Refugee Status Determ nation
Oficer;
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(9) must nonitor the decisions of the Refugee
Status Determ nation Oficers;”

In terms of section 25(1) of the Refugees Act the
comrittee is obliged to review any decision taken by a
Refugee Status Determnation Oficer to reject an
application for asylum as manifestly unfounded, abusive or
fraudulent, and is also obliged to decide a question of
law referred to it by such an officer. It is significant
that, in ternms of section 8(2)(a) of the Act, Refugee
St at us Determnation Oficers are required to be
“officers”, and, presumably, consequently enployees, of

t he Departnent of Hone Affairs.

Now, it is alleged by the first applicant, and
not denied by the respondents, that the third, fourth,
fifth and sixth respondents are all enployees of the
Departnent of Honme Affairs. Whether or not they are the
sole nenbers of the conmittee is not clear on the papers.
For the purposes of this case, it does not matter.
However, it would appear that the third respondent is the
Deputy Director of Refugee Affairs in the departnent, and
t hat she deposed to an affidavit on behalf of the Mnister

and of the Director-General of the departnent in the
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matter of Watchenuka and Another v. Mnister of Hone

Affairs and Ohers, 2003(1) SA 619(C), which was heard in

this Court in August, 2002, and to which | shall presently

refer in nore detail.

It is contended by the applicants that the
comrittee as presently constituted cannot function w thout
bias and cannot be regarded as independent. The
appointment of the third, fourth, fifth and sixth
respondents to it by the first respondent was consequently

ultra vires the Act, unlawful and inconsistent with the

Constitution, and should be reviewed and set aside as

invalid, they argue.

On behal f of the respondents, on the other hand,
it is submtted that the present nenbers of the conmttee
are not disqualified from being such by reason of their
bei ng servants of the Departnent of Hone Affairs, sinply
because the Act does not provide in express terns that
they are so disqualified. It is also contended by M.
Kekana that nmenbers of the conmttee can, indeed, function
on it wthout bias, and be independent, notw thstanding
the fact that they are, at the sane tinme, servants of the

depart nment.



prevail .

12

In ny view the respondents’ contentions cannot

In the Watchenuka case, supra, H. J. Erasnus, J.

made the follow ng remarks at 626F-627G

“The second ground on which the applicants
attack the validity of the condition is that the
menbers of the Standing Commttee were appointed
unlawfully and accordingly any determ nation
made by it is unlawful and unconstitutional. In
this regard the applicants rely on t he
proposition that any act by an inproperly
constituted tribunal is ultra vires the tribunal

so constituted and is invalid. The provisions of
a statute as to the constitution of a board or
simlar body nust be strictly conplied with (see
L A Rose- | nnes “Judi ci al Revi ew of
Admi nistrative Tribunals in South Africa” (1963)
at 120).

The exercise of a power or duty of the
Standing Commttee granted to it by the
provisions of the Act is, therefore, valid and
awful only if the establishment of the Standing
Commttee satisfies the requirenents of ss 9 and
10.
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Section 9(2) of the Act requires the
Standing Committee to be independent and to
performits functions w thout any bias. Section
10(2) of the Act provides that the Mnister nust
appoint the chairperson and nenbers of the
Standing Committee with ‘due regard” to their

ability to performtheir functions properly.

According to the mnutes of the neeting of
the Standing Committee held on 18 Septenber
2000, the chairperson of the Standing Committee
was Adv. J E Leshabane, and the nenbers were Dr.
Machele and M. Lechaba. Dr. Machele is the
Deputy Director of Refugee Affairs based in the
Departnent of Hone Affairs and the deponent, on
behal f of all three respondents, to the opposing
affidavit in these proceedings. In her replying
affidavit the first applicant alleges that the
ot her menbers of the Standing Commttee are al so
enpl oyees of the first and second respondents.

Baxter, “Administrative Law’” (1984) points
out that while there is -

‘no clear single principle which seens to
have governed the |legislative choice of
tribunals rat her t han mnisters or
depart nent al officials for certain
deci si onal functions’,

an inportant consideration in this regard is

‘the desirability of an inpartial decision
free from the considerations of policy
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whi ch departnental officials and mnisters
are (rightly) interested in propagating but
whi ch  engender so-called *“departnental
bias”. This is particularly inportant where
rights are at stake or where a decision
coul d have drastic consequences for
i ndi vi dual s.”’

In New National Party of South Africa V.

Governnent of the Republic of South Africa,
1999(3) SA 191 (CC) (1999(5) BCLR 489) at para
[162] O Regan J enphasised the inportance of

i ndependent institutions as a structural
conponent of our constitutional denocracy, and
stressed that other organs of State are obliged
to assist and protect these institutions to
pr ot ect their i ndependence, inmpartiality,
dignity and effectiveness.

The applicants say t hat gover nnent
enpl oyees, and especially functionaries enpl oyed
by the Departnment of Honme Affairs, cannot
perform their functions i ndependent |y and
without bias. It is, therefore, inappropriate
for a Deputy Director of Refugee Affairs, or any
ot her enployee in the first respondent’ s
departnent, to be a nenber of the Standing
Committee. In the circunstances, the Standing
Comm ttee cannot be regarded as independent, and
any deci sion taken by such Standing Commttee is
unl awf ul and shoul d be set aside.

Moreover, in terns of s 11 of the Act,
included in the powers and duties of the
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Standing Committee is the obligation to advise
the Mnister or Director-Ceneral on any nmatter
referred to it by the Mnister or Drector -
Ceneral , and the power to review certain
deci si ons of Ref ugee St at us Det er mi nati on
O ficers. The object of the Legislature seens to
have been to provide the Mnister and the
Director-CGeneral with a source of independent
advice, and to have decisions of Refugee Status
Det erm nati on Oficers revi ened by an
i ndependent tribunal. A committee consisting of
enpl oyees of the Departnent of Home Affairs can
hardly be a source of independent advice, nor

constitute an i ndependent review tribunal.”

| respectfully and entirely agree with these remarks, and
I will presently say why. Before doing so, however, |
should point out that what was said by the |earned Judge
in this passage was obiter, since he decided that case on
ot her grounds. Nevertheless, the strong expression of his
clearly-held views in this regard nust carry considerable
persuasive force. | am also aware that |eave was granted
by the learned Judge to the respondents in that case to
appeal to the Suprenme Court of Appeal, and | presune that
such an appeal is presently pending. However, in view of
the urgency of the present nmatter, of the probability that

it will not be necessary for the Suprenme Court of Appea
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to consider the correctness or otherwi se of the | earned

Judge’s obiter remarks which | have quoted, and also

because of the clarity of the view which | have forned, |
do not think that delaying this judgnment until the Suprene
Court of Appeal shall have pronounced on the Watchenuka

case woul d be necessary or justified.

The third, fourth, fifth and sixth respondents
are all salaried full -tine servants of the state, enployed
in its Departnment of Honme Affairs. They take orders from
their superiors in the departnment, including, of course,
the first and second respondents, who are the Mnister and
the Director-General of Hone Affairs. Subject to the
provisions of the Public Service Act (Proclamation No. 103
of 1994) and any other applicable statutory provisions
i ncluding, probably, regulations and the GCvil Service
Code, matters of how, when and where they are to perform
their functions can and will usually be dictated by their
superiors in the departnent, including the first and
second respondents. They can be transferred, denoted or
dism ssed from office by departnental action. Conversely,
t hey depend for pronotion on departnental action and, in
particular, on the views of their superiors in the

departnent as to their eligibility and suitability for
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such pronotion. Mre exanples of their dependence coul d be
given, but it is not necessary to |abour the point: by its
very nature, the relationship of servant to master has
inherent in it the subservience, in matters of the work to
be done, of the servant to the w shes and directions of

the master. Moreover, as Baxter, “Adm nistrative Law says

in the passage quoted by Erasnus, J. in the Witchenuka

case, supra, there will alnost always be —

“(Considerations of policy which departnental
officials and mnisters are (rightly) interested
in propagating but which engender so-called
‘departnental bias’.”

Section 9(2) of the Refugees Act requires that the
commttee “must function without any bias and nust be
i ndependent ”. Qoviously it cannot conply wth this
requirenent if it manifests, in its workings or its
decisions, a “departnental bias” of the kind referred to
by Baxter. Thus, for exanple, there mght exist a
departnmental bias or policy in terns of which would-be
immgrants froma particular part of the world, or holding
particular political or religious views, mght be favoured
and encouraged, whilst those fromother parts of the world

or holding different views mght not. Cearly it coul d not
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have been intended by the Ilegislature that when the
conmittee gives advice to the first or second respondent
in a mtter referred to it by one or the other of them or
reviews or nonitors the decisions of a Refugee Status
Determ nation Oficer, such a bias should be permtted to
play a role; on the contrary, section 9(2) evinces the
contrary intention: the conmittee is enjoined to function
wi thout any bias. As for the additional requirenent that
the commttee nust be independent, the word is defined i n

the Shorter Oxford Dictionary (3'9 Edition) inter alia as:

“Not dependi ng upon the authority of another;
not in position of subordination;
not subject to external control or rule;

sel f-governing, free.”

To suggest that enployees of the Departnment of Home
Affairs who have been appointed to the commttee could

with the best will in the world, ever be expected to
perform their functions under the Act w thout any bias or
to be independent would, in ny judgnent, be little short
of fanciful, especially when regard is had to sonme of
those functions, viz. to provide the first or second
respondents with independent advice on matters referred to

it by them and to review and nonitor certain decisions by
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ot her enpl oyees of the Departnent who are not required to
function wi thout bias or to be independent. Significant in
this regard, | think, is the fact that no attenpt has been
made in the affidavits delivered by or on behalf of the
respondents to aver that, notw thstanding the status of
the third, fourth, fifth and sixth respondents as civil
servants in the enploy of the departnent, they or any of
them are, as a mtter of fact, independent wthin the
meani ng of sec. 9(2) of the Refugees Act or that they or
any of them are able to function as nenbers of the
commttee wthout any bias, as required by the sub-

secti on.

The <creation of statutory tribunals to take

adm ni strative decisions is discussed by Baxter, op. cit.,

at 240-241 (part of this passage was cited in the

WAt chenuka case, supra, loc.cit., but it bears repeating):

“There is no clear single principle which seens
to have governed the legislative choice of
tribunals rather than mnisters or departnenta
officials for <certain decisional functions.

I nstead, a nunber of factors are relevant.

The al l ocation of certain adm ni strative
decisions to a tribunal has the effect of
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isolating those decisions from the genera

adm ni strative process. Thi s has vari ous
advantages. First, where the interests of those
i mredi ately affected by the decision in question
are very great, while the general public
interest is correspondingly less inportant, a
tribunal is able to focus its attention on the
i ssues presented by the parties wthout being
distracted by the broader concerns of the
rel evant departnment. Special attention nay be
given to local requirements: thus a rent board
may be in a better position to determine the
value of controlled accommodation than the
national Rent Control Board, and a local road
transportation board wuld enjoy a simlar
advant age over t he Nat i onal Transport
Conmi ssi on.

Secondly, individual rights and interests my be
so inportant as to nerit the special attention
which only a body wundistracted by genera
adm ni strative concerns can give them Thus
business |icence applications are often dealt
with by special tribunals or boards.

Usually related to these considerations is a
third inmportant factor, nanmely, the desirability
of an inpartial decision free from the
considerations of policy which departnental
officials and mnisters are (rightly) interested
in propagating but which engender so-called
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‘ depart nment al bi as’ . Thi s is particularly
i nportant where rights are at stake or where a
decision could have drastic consequences for
i ndividuals. The inportance of inpartiality is
the main thenme wunderlying criticisns of the
system of mnisterial restriction and detention
orders. Inpartiality is also essential if there
is to be a review of the quality of
di scretionary decisions: hence a nunber of
tribunals exist as appellate bodies against

original adm nistrative decisions.

There is a fourth related consideration: the
desirability or otherwise of an absence of
political accountability on the part of the
deci si on- maker. M ni sters are politically
responsible to Parliament (and to the caucus of
the governing political party). It is often
desirable to insulate the decision concerned
from the viscissitudes of parlianent and party
politics, especially where inportant | egal
rights and interests are at stake. Tribunals

help to provide this insulation.”

It is true that there are degrees of

i ndependence, that not every tribunal can be as conpletely

i ndependent as a court of law is expected to be, and that

t he

i ndependence of courts of law and of admnistrative

tribunals cannot be neasured by the sanme standard: see
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Financial Services Board and Another v. Pepkor Pension

Fund and Another, 1999(1) SA 167 (C at 174 F-g. However

i ndependence and inpartiality (or the absence of bias),
whi | st being distinct concepts, are closely connected: see

t he Financial Services Board case, supra, at 167 J and the

foll owi ng passage quoted at 168 A-B fromthe Canadi an case

of R v. Valente, (1986) 19 CRR 354 (SCC) (1986) 24 DLR

(4" 161 at 361:

“Al t hough t here is obvi ously a cl ose
rel ati onship bet ween I ndependence and
inpartiality, they are neverthel ess separate and
distinct values or requirenents. Inpartiality
refers to a state of mnd or attitude of the

tribunal in relation to the issues and the
parties in a particular case. The word
“inmpartial”, as Howand CIC noted, connotes

absence of bias, actual or perceived. The word
‘“independent’ in s 11(d) reflects or enbodies
the traditional constitutional value of judicial
i ndependence. As such, it connotes not nerely a
state of mnd or attitude in the actual exercise
of j udi ci al functions, but a status or
relationship to others, particularly to the
executive branch of Governnment, that rests on

obj ective conditions or guarantees.”
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The case of van Rooyen v. S., 2001(4) SA 396(T)

is, | think, instructive in this regard. It was held by
the Transvaal Provincial Division in that case that
magi strates |acked the independence from state control

whi ch was required of j udi ci al of ficers: this
notw t hstanding the nunmerous checks and balances which
exist in their case, such as the interposition bet ween
magi strates and the state of the Magistrates’ Comm ssion

On appeal, the Constitutional Court held otherw se at
2002(5) SA 246 (CC but only, it would seem wth sone

hesitation. At 336 CD Chaskal son, C.J. said:

“In the result there are provisions of the
Magi strates Act, the Magistrates’ Courts Act and
the Regulations for Judicial Oficers in the
Lower Courts as presently fornulated that fall

short of what 1is required to ensure the
i nstitutional i ndependence of nmagi strates’
courts. However , in the context of t he

protection given to mgistrates’ courts and
magi strates at an institutional I|evel by the
Constitution itself and by the other safeguards
referred to in this judgnment, the |egislation
viewed as a whole is consistent with the core
val ues of judicial independence.”
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None of the constitutional and other |egislative nmachinery
whi ch has so painstakingly been put in place to preserve
t he i ndependence of nmgi strates applies, of course, to the
conmittee or its menbers. Even allowing for the fact that
the standard of independence required by sec. 9(2) of the
Ref ugees Act is probably not as high as that called for in
a judicial officer such as a nmgistrate, it seenms to ne
that it could not be as |low as the respondents appear to
contend that it should be, viz. that it can be
satisfactorily maintained in matters relating to his
enpl oynment by a servant Vis-a-vis hi s nmast er,
notwi thstanding the fact that he is, by reason of their
rel ati onshi p, subservient to and dependent on his naster
in all things relating to the work to be done. To revert
for a nonent to the dictionary definition of “independent”
which | have quoted above, the servant in that position
seens to nme to have not a single one of the qualities
essential to independence in this context: for he is
dependent upon the authority of another (his master); he
is in a position of subordination (to his master); he is
subject to external control or rule (by his master); and
he is neither self-governing nor free as regards work: he
is obliged to work, and to do the work in the manner and

at the time and place directed by his master. \Wade,
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“Admini strative Law” (7'" Edition) says of statutory

tribunals at 912:

o tribunals are conpletely free from
political control, since Parlianent has put the
power of decision into the hands of the tribunal
and of no one else. A decision taken under any

sort of external influence would be invalid.

In order to nmke this independence a
reality, it is fundanmental that nenbers of
tribunals shall be independent persons, not

civil servants.”

The argunent of the respondents that enployees
of the Departnent of Honme Affairs are eligible to be
appointed to the commttee sinply because they are not
expressly disqualified from such appointnent by the
Ref ugees Act is spurious. Sec. 10(3) of the Act does not

contain, or purport to contain, a nunerus clausus of

di squalified persons. If it did, it would be open to the
first respondent to appoint, for exanpl e, nmental |y
defective persons to the commttee. In any event, in terns
of sec. 9(2) all persons who are biased or not independent
are, by clear inplication, disqualified from serving on

the conmttee: they will not, to use the words of sec



26

10(2), have the “ability to performthe functions of their
office properly”, and they are consequent |y not eligible
for appointnent. A mnister who appoints such a person to

the commttee acts ultra vires, for he is required by sec.

10(2) to have “due regard” to, inter alia, the ability of
the person concerned to perform the functions of his
office properly. To “have due regard” to sonething neans
“to take it into proper account, to give appropriate

consideration to it” (Holomsa v. Argus Newspapers Ltd.,

1996(2) SA 588 (W at 603 G-H).

I conclude that, sinply by reason of their being
enpl oyees of the Departnment of Hone Affairs, the third,
fourth, fifth and sixth respondents are unable to function
wi t hout bias and cannot be independent within the neaning
of that termas it is used in sec. 9(2) of the Refugees
Act. In the circunstances | find it unnecessary to
consider the further question, viz. whether a reasonable
person could think that the risk of bias in its
functioning or of |ack of independence on the part of the

commttee was unacceptably high (see Mnnig and O hers v.

Council of Review and O hers, 1989(4) SA 866 (C) at 881

I); on ny findings, that question does not arise. As |

have said, sec. 10(2) of the Refugees Act enjoins the
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first respondent to appoint the chairperson and other

menbers of the commttee-

“.... With due regard to .... their ability to
performthe functions of their office properly.”

If, as | find, the third, fourth, fifth and sixth
respondents are unable to function w thout bias, and are
not independent, it follows that they will be unable to
perform the functions of their of fice properly, and they
are therefore sinply not eligible for appointnent in terns
of the Act. The provisions of the Act regarding the
constitution of the conmttee nust be strictly conplied

with: see Transvaal Coal Omers’ Association and O hers v.

Board of Control, 1921 TPD 447 at 453.

At comon Jlaw the decision of the first
respondent to appoint the third, fourth, fifth and sixth

respondents to the commttee is ultra vires the Refugees

Act, and is consequently unlawful and invalid. However,

there is also a constitutional aspect. In Pharnaceutical

Manuf acturers’ Associ ation of South Africa and Another: in

re ex parte President of the Republic of South Africa and




O her s,

28

2000 (2) SA 674 (CC) Chaskalson, P., as he then

was, said at 692 E-G

“The control of public power by the Courts
t hrough judicial review is and al ways has been a
constitutional matter. Prior to the adoption of
the interim Constitution this control was
exercised by the courts through the application
of common-law constitutional principles. Since
the adoption of the interim Constitution such
control has been regulated by the Constitution
whi ch contains express provisions dealing wth
these matters. The common-law principles that
previously provided the grounds for judicial
review of public power have been subsunmed under
the Constitution and, insofar as they m ght
continue to be relevant to judicial review, they
gain their force from the Constitution. In the
judicial review of public power, the two are
intertwwned and do not constitute separ ate

concepts.”

The applicants are therefore correct, it seens to nme, when

they claim in prayer 2 of their notice of notion, an

or der,

inter alia, that the decision is inconsistent with

the Constitution.
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Consequently the appointnment of the third,
fourth, fifth and sixth respondents to the commttee by

the first respondent is ultra vires, unlawful and invalid

on the above basis, and nust be set aside as being

i nconsistent with the Constitution.

I come now to the relief prayed by the
applicants in paragraph 4 of their notice of notion. In
paragraph 4.1 they seek, in effect, an order declaring
that the first applicant is entitled to apply in terns of
the Aliens Control Act, alternatively the Immgration Act
No. 13 of 2000, for an immgration permt notw thstanding
t he absence of a certificate in terns of sec. 27(c) of the
Ref ugees Act that he will remain a refugee indefinitely.
Now, it would seem from the allegations and supporting
material put up by the first applicant that it is very
likely, by reason of the continuing internecine conflict
in Burundi, that he wll, indeed, remain a refugee
indefinitely. These allegations have not been denied by
the respondents on the papers: they have seen fit to
decline to deal with them their attitude being that they
are irrelevant, the conmttee not yet having considered

the first applicant’s request.
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Normal Iy, where the legislature has entrusted a
particular function to a statutory body a court wll not,
in the exercise of its review powers, usurp that function
unl ess there are exceptional circunstances justifying such
action. This is the nore so where, as here, the statutory
body concerned has taken no decision and has not even
purported to performits function by considering the first
applicant’s request for a certificate under sec. 27(c) of

t he Refugees Act. Thus, in Msanba v. Chairperson, Wstern

Cape Regional Conmittee, Immgrants’ Selection Board and

Q hers, 2001(12) BCLR 1239 (C) this Court said at 1259 D-
G

“The purpose of judicial reviewis to scrutinise
the | awful ness of adm nistrative action in order
to ensure that the limts to the exercise of
public power are not transgressed, not to give
courts the power to perform the relevant
adm nistrative functions thenselves. As a
general principle, therefore, a review court,
when setting asi de a deci si on of an
adm nistrative authority, wll not substitute
its own decision for that of the admnistrative
authority, but will refer the matter back to the
authority for a fresh decision. To do otherw se
woul d be contrary to the doctrine of separation
of powers in terns of which the |legislative
authority of the State admnistration is vested
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in the Legislature, the executive authority in
t he Executive, and the judicial authority in the
courts. The Constitutional Court has held that
both the interim and the final Constitutions
provi de for such a separation of powers and that
this separation nust be vigilantly upheld,
‘otherwise the role of the courts as an
i ndependent arbiter of issues involving the
di vision of powers between the various spheres
of gover nrent , and the legality of t he
legislative and executive action nmeasur ed
against the Bill of R ghts and other provisions
of the Constitution, wll be undermned ( per
Chaskal son, P. in South African Association of

Personal Injury Lawers v. Heath and Qhers,
2001(1) SA 883 (CC) at para. 26...... )”

However, M. Katz relies on two statutory provisions. The
first is sec. 172(1) of the Constitution, Act No. 108 of

1996, whi ch reads:

“When deciding a constitutional mtter wthin
its power, a Court -

(a) must declare that any |law or conduct that
is inconsistent with the Constitution is
invalid to the extent of its inconsistency;
and

(b) may make an order that is just and
equitable ...... ”
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The second is the Pronoti on of Adm nistrative Justice Act,

No. 3 of 2000. Sec. 6(2) of that Act provides that -

Sec.

6(3)

“A court or tribunal has the power to judicially

review an adm nistrative action if -

(g) the action concerned consists of a failure
to take a decision; ...... ”

goes on to say that:

“I'f any person relies on the ground of review
referred to in subsection (2)(g), he or she may
in respect of a failure to take a decision,
where -

(a) (i) an adm nistrator has a duty to take a
deci si on;

(i) there is no law that prescribes a
period within which the adm nistrator
is required to take that decision; and

(iii) the admnistrator has failed to take
t hat deci si on,

institute proceedings in a court or tribuna
for judicial review of the failure to take
the decision on the ground that there has
been unreasonable delay in taking the

decision; ........ K
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of the Act then provides:

“The <court or tribunal, in proceedings for
judicial review in ternms of section 6(3), my
grant any order that is just and equitable,

i ncl uding orders -

(c) directing any of the parties to do, or to
refrain from doing, any act or thing the
doing, or the refraining fromthe doing, of
which the court or tribunal consi ders
necessary to do justice between the
parties;........ "

also referred to the followng passage in

case, supra, at 1259 H - 1260 E

“In determining whether there are exceptional
circunstances justifying the review court in
substituting its own decision for that of the
rel evant admnistrative organ, the overriding
principle is that of fairness to both sides.

Al though it wuld appear that there is no

nunerus clausus of situations in which a court

may substitute its own decision for that of the
adm nistrative organ concerned, a nunber of
gui delines have crystallised from the South
African case law in this regard, whi ch



34

gui delines were usefully summarised by H ophe,
J. (as he then was) in University of the Western
Cape and O hers v Menber of Executive Committee
for Health and Social Services and Ohers,
1998(3) SA 124 (C) as follows (at 131D-J):

‘“Where the end result is in any event a
foregone conclusion and it would nerely be
a waste of tinme to order the tribunal or

functionary to reconsider the matter, the
Courts have not hesitated to substitute
their own decision for that of t he
functionary .... The Courts have also not

hesitated to substitute their own decision
for that of a functionary where further

delay would cause wunjustifiable prejudice
to the applicant .... Qur Courts have
further recogni sed t hat t hey wil |

substitute a decision of a functionary
where the functionary or tribunal has
exhibited bias or inconpetence to such a
degree that it would be unfair to require
the applicant to submt to the sane
jurisdiction again .... It would also seem
that our Courts are willing to interfere,

t hereby substituting their own decision for

that of a functionary, where the Court is
in as good a position to nake the decision
itself. O course the nere fact that a
Court considers itself as qualified to take
the decision as the adm nistrator does not

per se justify usurping the admnistrator’s
powers  or functi ons. In sone cases,

however, fairness to the applicant nmay
demand that the Court should take such a
view .... the categories where the Court

would be prepared to substitute its own
decision for that of an adm nistrative body
are not cl osed. Dependi ng on t he
ci rcunstances of each particular case, it

may be fair for the Court to take the
decision itself rather than refer it back
to the appropriate functionary.’”
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M. Katz submtted that exceptional circunstances existed
in this case which justified a substitution by this Court
of a decision by the commttee. The circunstances
consisted, in essence, of the delay which has so far
occurred and the further delay which would occur if the
matter were to be referred back to the authorities and the
first applicant had to wait for a freshly-appointed

conmittee to consider his request.

| agree with these subm ssions. The existing
committee totally ignored the first applicant’s request
for a certificate for three whole nonths. A rem nder did
not help. Even after the first applicant had |aunched
t hese proceedings there was no satisfactory explanation.
Three nonths is an unreasonably long time, in the absence
of any acceptable explanation. That delay alone nmust have
caused the first applicant considerable prejudice. Then,
through no fault of the first applicant the first
respondent had al r eady constituted t he committee
unlawmful ly, rendering it necessary for the Court to set
aside the appointnments of the third, fourth, fifth and

sixth respondents to it. W were told by M. Kekana from
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the Bar that it would take at l|east two nonths for the
first respondent to appoint a fresh conmmttee: the
positions nust apparently be advertised and applications
for them nmust be invited. That delay would undoubtedly
cause further prejudice to the first applicant. It seens
to ne that in these circunstances it would be only “just
and equitable” (sec. 172(1) of the Constitution) to come
to the assistance of the first applicant; that the order
which | propose would be “just and equitable” and
“necessary to do justice between the parties” (sec. 8(2)
of the Pronotion of Administrative Justice Act); that the
order will do justice to the principle of “fairness to
both sides” (Masanba s case, supra, at 1259 H); and that
further delay would cause “unjustifiable prejudice” to the
first applicant, so that “fairness to the applicant”
demands that this Court should itself take a decision (the

Uni versity of the Western Cape case, supra, at 131 D-J).

An order is therefore nmade in the follow ng

terns:

1. The decision of the first respondent to appoint
the third, fourth, fifth and sixth respondents
to the Standing Conmttee for Refugee Affairs in
terms of sec. 10(2) of the Refugees Act, No. 130
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of 1998 is declared to be ultra vires, unl awful,

i nconsi st ent with the Constitution of t he
Republic of South Africa, Act No. 108 of 1996
and invalid, and is set aside.

The second respondent is directed to receive an
application for an immgration permt from the
first applicant in terms of sec. 25 of the
Aliens Contr ol Act , No. 96 of 1991

alternatively to receive an application for a
per manent resi dence permt for the first

applicant in ternms of sec. 27(d) of the
Imm gration Act, No. 13 of 2002, and to deal
with such application in accordance wth

whi chever of the said Acts may be applicable
notw thstanding the absence of a certificate
that he wll remain a refugee indefinitely
referred to in sec. 27(c) of the Refugees Act,
No. 130 of 1998.

The respondents are ordered to bear the costs of
this application jointly and severally, the one
payi ng, the others to be absol ved.

THRI NG, J.

DESAI, J.
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